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When moving to Sydney, there are many things you need to 
consider from a legal perspective.

The aim of this chapter is to outline some of the major things to 
think about ahead of your move to Expatland.

Australia's legal system, also known as a ‘Common law system' is 
based on the model which was inherited by those countries whose 
development was influenced by British Colonialism, in 
particular the Commonwealth countries. 

This will be quite a change for those of you from Civil law 
jurisdictions who are moving into Australia as will be discussed 
below.

Under the Australian legal system all people whether domestic or 
international are treated equally before the law. An example of 
this is that there are safeguards to ensure unfair judgment by 
government or officials. 

Australian courts work on an 'adversarial' system, which is innate 
within the English legal system. This system comprises of two 
parties presenting their case against one another, where the third 
party known as a judge or magistrate (depending on the Court) 
presides the case directly. 



The decisions made through the court system are known as the 
‘Common Law’ meaning that if a similar legal dispute has been 
resolved in the past, the court is usually bound to follow the 
reasoning used in the prior decision.

The exception to this is the High Court of Australia, in 
which cases are only argued on a point of law. The law which is 
argued in the High Court is the other source of law in Australia, 
namely legislation. 

Legislation consists of Acts of Parliament and subordinate (or 
delegated) legislation made under Acts of Parliament. The 
term legislation can refer to a single law (also known as a 
statute) or a collection of laws. Members of the Parliament are 
referred to as legislators, persons who make laws.

Lastly, it should be noted that each State and Territory in 
Australia have their own state laws, which vary from jurisdiction 
to jurisdiction and should also be considered when you choose 
which part of Australia you intend to move to. 

For those of you from common law countries, it may appear that 
our system has a number of similarities from your 
home legal system.  Nonetheless there are likely to 
be significant differences which you should consider.

Employment Disputes

If you have a dispute with your employer as an example, there 
are a number of things to consider.

Australia has laws governing employment at both a state, 
territory and federal level that cover minimum terms and 
conditions, work health and safety, privacy, discrimination, 
superannuation, long service leave and other matters which 
will apply to your employment agreement. 



These may differ significantly from the laws in your originating 
country and must be considered alongside your employment 
agreement. 

Another important issue that you must have a clear 
understanding on is the legal status of the company that is 
employing you and whether it has recognition and assets 
within the jurisdiction in which you will be working and, if not, 
be aware that this may cause problems later.

Is your employer a locally incorporated Australian company or 
a foreign legal entity or joint-venture company with no 
presence in this country? I.e. you need to establish whether or 
not it is a “Recognised Foreign Company” within Australia. 

If it is not a “Recognised Foreign Company within Australia”, 
then if legal proceedings have to be subsequently commenced, 
there may be complications.

This arises because, while the proceedings may be able to be 
issued in a local Australian court under Australian law, the 
actual court document will need to be served on the foreign 
Corporation in its country of origin.  

There may be a local Australian lawyer who will accept service 
of the court documents on behalf of the foreign Corporation 
but if this is not the case, this will necessitate instructing 
foreign lawyers to arrange for service of the court documents. 
There is also the problem of subsequently enforcing a 
judgment against a company that does not have assets within 
the jurisdiction i.e. if you are successful how will you gain the 
benefit awarded to you by the court. 

You must further consider what the relevant employment law 
is and how it operates in connection with your line of work, or 
whether litigation can be commenced against an employer or 
business partner who fails to honor their obligations, which 
will be considered further in more detail below.



The first step to assessing whether it may or may not be 
enforceable is to look at the jurisdiction clause within the 
agreement. This will determine the country which will have 
jurisdiction to deal with any dispute in respect to the 
agreement. 

If the jurisdiction of the agreement is Australia, the laws 
within Australia may make certain provisions of any such 
agreements void. 

If your agreements were not prepared by an Australian 
practitioner, we would recommend that they are reviewed to 
assess their enforceability. Variations or additional 
agreements may be required. 

Other issues to consider

Estate Planning

Should you wish to purchase assets or will build wealth within 
Australia, we would recommend an Australian Will is drafted, 
along with a financial agreement between spouses if so 
required. 

From an estate planning perspective, you must consider how 
the laws of inheritance and deceased estates work in 
Australia.  

An Australian Will generally would not apply to your assets in 
your originating country and legal advice should be obtained 
from a practitioner within that country to assess the impact 
the Australian Will may have on any foreign assets. 

In addition to this, a foreign Will may not have validity in 
Australia and should a  death occur, you must consider how 
your estate plan would be impacted. 

A practical problem in the case of the death of one or both 
parents is how to prove that a foreign relative, who arrives in 
Sydney to take custody of the children, is promptly and 
properly recognised as having the right to do so.



Power of Attorney

If your job includes a lot of travel, a Power of Attorney should 
be considered. 

A foreign Power of Attorney will not be recognised in 
Australia, it must be in a specified form in accordance with 
Australian law. 

In addition to this, should you wish for your Attorney to be able 
to deal with your finances or property affairs, it will need to be 
registered at the relevant Department of Lands within your 
State or Territory. 

It is also worth to consider an enduring power of attorney in 
case you lose mental capacity. Without a power of 
attorney that endures, then your family may be unable to 
access your financial assets.

Family Law

If you intend to marry in Australia, or if a family unit was 
to breakdown, the laws in Australia could be significantly 
different to that of your originating country and we 
would recommend these are considered. 

Family Law in Australia is contained in various pieces 
of legislation, but also includes the common law and 
laws of equity, which affect the family and the relationship 
between those people - including when those relationships 
end. Most family law is practised in the Family Court of 
Australia.

Generally, a financial or prenuptial agreement prepared 
in another country would not be upheld in Australia. 

Another  important consideration for you is whether a 
marriage, financial agreement or divorce would be recognised 
in your originating country, should you wish to return. 



Advice on this regard should be obtained from a lawyer 
within your originating country prior to leaving Australia.

Renting Sydney Property

As a foreigner, you are able to rent property in Sydney without 
any limitation or notification to the Foreign Investment Review 
Board. 

Renting is heavily regulated. 

Some key points to consider prior to electing to rent a 
property:

1. You will have to pay a month’s rent in advance and continue
to pay in advance;

2. You will need to provide a bond as security (commonly four
(4) weeks rent);

3. The rental agent will run a credit check and employment
check on you;

4. You will need to sign a residential tenancy agreement,
which may be significantly different from that within your
originating county and if the terms are unclear, we would
recommend obtaining legal advice in this regard; and

5. You will need to abide strictly by the terms of the rental
agreement in order to not be in default.

Purchasing Real Estate

Under Australia’s foreign investment framework, foreign 
persons generally need to apply for foreign investment 
approval before purchasing residential real estate in 
Australia.

Applications to approve new dwellings are usually approved 
without conditions. Applications to purchase vacant land are 
normally approved subject to construction being completed 
within four years. 



Once new dwellings are built or purchased, they may be 
rented out, sold, or retained for the foreign investor’s own use. 
Applications to purchase established dwellings are generally 
prohibited. 

However, the exception to this is an application for a 
temporary resident to purchase an established dwelling as 
their own residence i.e. the approval will be subject to the 
limitation that you are not able to lease out the premises and 
on your departure, the premises must be sold.

There is a fee for foreign investors to apply to purchase 
Australian real estate. Different fees apply depending on the 
sale price and type of property. Your application will not be 
processed until the fee is received.

In addition to the foreign investment rules, foreigners are also 
subject to increased stamp duty on purchase and a foreign 
investment withholding tax on the sale of the property. Stamp 
duty is a state based tax and thus may change from state to 
state, however the foreign investment withholding tax is a 
federal tax and thus payable across Australia. 

Contracts entered into on or after 1 July 2017 for real property 
disposals where the contract price is $750,000.00 and above 
the foreign resident capital gains withholding tax rate will be 
twelve and a half per cent (12.5%).
The only way to avoid these additional taxes would be to apply 
for permanent residency, which may affect your tax status. 

Advice from your cross jurisdictional tax advisor should be 
sought prior to making any such decisions. 

We have the specialist skill sets on our Expatland Teams to 
assist you in this area.

In addition to foreign investment approval being required to 
purchase residential property, foreign persons may be 
required to notify and receive a no objections notification 
before acquiring an interest in commercial land in Australia. 



• used wholly and exclusively for a primary production 
business;

• on which the number of dwellings that could 
reasonably be built is less than 10; or

• on which there is at least one dwelling (except 
commercial residential premises). 

Different rules apply depending on whether the land is vacant or 
not, whether the proposed acquisition falls into the category of 
sensitive commercial land that is not vacant, and the value of the 
proposed acquisition.

Commercial land means land in Australia (including any building 
on the land) or the seabed of the offshore area, other than land:

There are also laws surrounding whether or not foreign persons 
can be directors or shareholders in private Australian 
Companies. 

However, Foreign Investment Review Board notification is 
not required in this regard subject to proposals to acquire an 
interest of 20 per cent (20%) or more in any business valued at 
over $261 million (or the higher threshold of $1,134 million 
for agreement country investors from Chile, China, Japan, 
Korea, Singapore, New Zealand and the United States) which 
require prior approval.

You should also consider the social aspect of the Australian legal 
system and what may be illegal that is not in your originating 
country. 

Visa Issues

If you have entered Australia on an employment visa, you 
need to consider the terms of the Visa alongside your 
employment agreement and determine what sort of offences 
of the laws within Australia may occur, ranging from traffic 
offences to more serious ones, that can result in your 
employment or employment visa being cancelled and having 
to leave the country with little or no warning. 

You should also consider what impact this may have on your 
investments based upon the foreign investment framework 
and taxes. 



AT A GLANCE

• Australia operates under a system of common law 
which unlike civil law systems uses the principle 
of case law to assist in determining legal 
outcomes.

• Your foreign Will may not be legally effective in 
Australia so carefully check this point ahead of 
your move.

• Your employment contract should be vetted by an 
Australian solicitor to ensure it complies with 
Australian law.

• Consider the need for an Australian power of 
attorney to replace any pre-existing foreign power 
of attorney you may have.

• When renting Australian property know your 
rights and do not sign a lease without having it 
reviewed by an Australian solicitor.

• If you have a foreign pre-nuptial agreement do not 
assume it will automatically operate in Australia. 



• Consider the use of an enduring power of 
attorney in Australia so that if you lose mental 
capacity someone can access your bank 
accounts and help your family manage your 
assets.

• Make sure you are aware of your obligations 
under your current visa as some minor incidents 
can result in your visa being cancelled.

• If you have foreign insurance policies check that 
they are not voided by you moving to Australia.

• If you are a foreign citizen do not automatically 
assume that you can buy property with land in 
Australia either as a home or other type of 
property. There are certain restrictions on the 
types of property that can be bought by 
foreigners. 
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